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DECLARATION
orFCQ NTS, CO NS,

CTIONS EASE R

EMPIRE ESTATES

Thiz Declaration of Covénants, Conditions, Restrictions and Easements for EMPIRE
ESTATES (the “Leclaration') is made this " day of June, 2004, by Wayne E. Turner (heremnaficr
the “Dzclarant™).

ARTICLE X
STATEMENT AND PURPOSE AND IMPOSITION OF COVENANTS

Section 1.1, Chyner, The Declatant is the owner of the property in Flathead County,
Marnitana, more particularly described as follows (the “Property™): ‘

The West half of the Southwest Quarter (W % SW '4) of Section 1, Township 28 North,
Range 22 West, Fiathead County, Montana,

Excepting therefrom that portion deeded to the State of Montana, State Highway
Commission, by Barzain and Sale Deed recorded December 1, 1955, Book 393, Page
712, as Document No. 3196, Records of Flathead Conuty, Montana,

Section 1.2, Purpose. The purpase of the Deglatant in making this Declaration is to create
a developrment of single-family and duplex hormesites kmown as Empire Estates on the Property (the
“Project” or “Empire Estates™).

The Declarant further intends to ensure the atractiveness of the Property, incloding the
residences and other improvements constructed on it; to prevent any firtars impairment of the
Property and to guard against the construction on the Property of improvements of improper or
unsuitable materials or with improper quality or methads of construction: 0 protect and enhance the
vatues and amenities of the Property: to provide for the operation, edministration, use and
maeintenance of the common areas within the Property; to preserve, protect and enhance the values
and amenities of the Property; and to promote the health, gafery, and welfure of the owners of the

Property.

Section 1.3, Imposition of Covenants. To aceomplish the purposes indicated above, the
Declarent hereby declares that from the date of recording this Declaration forward, the Property wifl
constitute a planoed community known as Empire Estates, and will be held, sold, and conveyed
subject to the following covenants, conditions, restrictions and easements (collectively, these
“Covenants™). These Covenants will ron with the land and will be binding upon all persons or
entities having any tight, title, or interest in 2l or any part of the Property (including Declarant) and
their heirs, successors, and assigns, and their tenants, emplovees, guests, and mvites, These
Covenents will iture to the benefit of each owner of the Property.
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ARTICLE IT
DEFINITIONS

The following terms, as used in this Declaration. are defined as follows;

Section 2.1, “dwnua! Assessment” means the Assessment levicd annually pursuant te
Section 9.3,
Section 2.2.  “drohitectural Review Committee” or “Conmttee " means the committce

formed pursuant to Article VI to maintain the quality and architectural harmony of improvements in
Empire Gstates,

Section 2.3 "drticles” or "drticles of Incorporation” means the Articles of Incorparation
of the Empire Estates Homeowners® Assaciation, Inc., 3 Montana nan-profit corporation, which have
been Fled with the Montana Secretary of State, a5 such articles may be amended from tire to time.

Scction 2.4, "dssessments " means the Anpval, Special and Default Assessments levied
purshant to Article [X to meet the estimated cash requirements of the Empire Estates Homeovwners'
Association,

Beotion 2.5, "Default Assessment " means the Assessment levied aunually pursuant to
Section 8.5 ‘
Section 2.6, “Byiuws " means the bylaws of the Empire Estates Homeowners' Association

which establish the methods and procedures of its operation, as such bylaws may be amended ftom
time to time. ‘

Section 2.7, “Empire Estates Documents” means the basic documents creating and
governing Empire Estates, including, but not limited to, this Decleration, the Asticles of
Incorporation and Bylaws, the Design Guidelines and any other procedures, rules, regulations or
policies adopted under such documents by the Empire Estates Homeowners' Assoctation, all as may
e amended fiom time to time,

Section 2.8, “Empive Estates Homeowners Asseciation” means the Empire Estaes
Homeowners' Agsocration, Inc., 2 Montana nonprofit corporation. and any successor of that entity by
whatever name. ’

Section 2.9,  “Empire Estates Rules” means the rles and regulations edopied by the
Empire Estates Homeowners' Association frormn time to time,

Section 2.10.  “Common Area” mesns the twenty foot landscape buffer along the South and
Wast boundaries of the Property and all of the areas shown as private roads and vomrmon argas,
depicted on the Final Plat or Plats of Empire Estates, records of Flathead County, Montang and any
other property in which the Empire Estates Homeowners' Association owns an nterest for the
comman dse, benefit and enjoyment of the Members.

Section 2,11, “Common Expenses " meuns (1) premiums for the {nsurence carried by the
Empire Batates Homeowners' Assoctation under Article X3L: (if) ali other expenses incurred by the
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Esmpire Estatcs Homeowners' Association in administering, servicing, conserving, managitg,
maintaining, repairing or replacing the Common Asea and any Improvements located on it; (i1} all
expenses expressly declared to be Common Expenses by the Empire Estates Documents; (ivy =il
axpenses lawfully determined to be Common Expenses by the Board of Dirsetors: and (v) all
expenses to be allovated among the Owners as provided in Article IX.

Section 2,12, “Declarant” means Wayne E. Tumer, or his successors or assigns, inciuding
any Sucuessor Declarant,

Section 2.13.  “Defauit Assessment” means any Assessment levied by the Empire Estates
Homeowners’ Association pursuant 1o Section 9.6, below,

Section 2.14.  "Desten Guidelines” means the goidelines and rules published and amended
and supplemented from time to time by the Architectural Review Committee.

Section 2,15, “Development Rights" is defined in Section 11.1.2.

Saction 2.16.  “fmprovement(s)” means all buildings, parking areas, fences, walls, hedges,
plantings, lighting, poles, driveways, roads, pond, trsile, gates, signs, changes in any extenor color
or shape, excavation and el other site work, including, without limitation, grading, road construction,
utility improvements, removai of trees or plantings, and any new exterior construction or exterior
improvement which may not be included in the foregoing. “Tmprovement(s)” dows not include turf,
shrub, of tree repair or replacement of 2 magnitude which does not change exterior colors or exterior
appearances. “Improvement(s)” does include both originaf improvements and all later changes and
improvements,

Section 2.17.  “Let” mesns a parcel of land designated as & ot on any Flat of the Property.

Secton 2,18, "Mamtenance Fund " mearns the fund cremied by Assessroents and focs levied
pursuant to Atticla T befow to provide the Empire Estates Momeowners' Association with the funds
required to carry out its duties under this Declaration.

Sectlon 2.19.  "Member” means any person of entity holding membership in the Empire
Estates Homeowners' Asseciation.

Seation 2.20, “Cwner” means the owner of record (inchuding Declarant, and including
the most recent contract purchaser, but excluding all contract sellers), whether one or more
persons or eptities, of fae simple title to any Lot or, if the Lot is subject to gne or more contracts
for deed, the owner of the purchaser’s interest in the most recent contract for deed. but "Owner”
does not mean or refer to any person or entity who holds such interest merely as security for the
performance of a debt or other obligation, including & morigage or trust indenture, unless and
until such person or entity has acquired fee simple title pursuant to foreclosurs or ather
proceedings.

Section 2.2, “Period of Declarant Control” means the perfod beginning on the date this
Declaration is first recorded in the office of the Clerk and Recorder of Flathead County, Montana,
and ending on the earlier of: (a) the date which 15 10 yeats later, or {b) the date on which the
Declarant bas sold 90% of the Lots in all of the Plats.
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Section 2.22.  “Person” (whether or not in cepitalized form) means a natural person, a
corporetion, a partnership, a limited ligbility company, an associaéion, a trust or any other entity or
combination of the foregoing.

Seption 2.23.  “Plar” means any survey er surveys of alt or part of the Property, together
with such other diagrammatic plans and information regarding the Property as may be required by
applicable faw, or as may be ingluded in the discretion of Declarant, a8 each such survey may be
amended and supplemented from time to time, and all as recorded in the office of the Clerk and
Recorder for Flathead County, Montana,

Section 2.24.  “Property” means and includes the property described on Section {.f and
initially subjected to this Declaration, and also refers to any additional real property that may be
incorporated in the Project from time to time and made subject to these Covenants pursuant (o the
provigions of this Declaration.

Section 2.25. “Spepial Assessment” means an Assessment levied pursuant to Section 2.4,
Section 2.26.  “Special Declarant Rights” is defined as set forth in Section 11.1 below,

Section 2.27. “‘Successor Declarant™ means any party of entity W who Declarant AsHENS
any or afl of its rights, obligations or intetest 2s Declarant, as permitted by Section 16.7 and
avidenced by an assignment or deed of record in the office of the Clerk and Recorder of Flathead
County, Moniana, designating such party 83 & Successor Declarant, signed by the wansferce and the
transferee. Upon such recording, Declarant’s rights and cbligations under the Declaration will cense
and terminate to the extent provided in such document, and a1l such rights and obligations stall be
wransferred to and assumed by the Suecessor Declarant to the extent provided in such document.

ARTICLE I
EXFANSION AND PLAT

Seotion 3.1, Development Rights, Declarmt reserves the right to exercise all
Development Rights in connection with the Empire Estates subdivision in aeeordance with Asticle X1
below, ‘

Section 3.2.  Declaration of Lot Boundaries, The boundarics of each Lot are delineated on
the Plat, and cach Lot is identified by the number noted on the Plat.

Section 3.3, Plgd. The Plat will be filed for record in the office of the Clerk and Recorder
of Flathead County, Montana. The Plat may be filed as a whele or a5 a sertes of Plats from time to
timne.

ARTICLE IV
ASSOCIATION MEMBERSHIP AND VOTING RIGHTS

Section 4.1, Membership, Every Owner, by virtue of being an Qwner, and for 50 long as
he 15 ar Owner, will be a Member of the Empire Bstates Homeowners' Association, Membership
will be appurtenant to znd may not be separated from ownership of any Lot. Mo Owrer, whether one
or mare persons, will have more than one membership per Lot owned, but all of the persons owning

4
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cach Lot will be extitled to rights of memberahip and of use and enjoyment appurtenant to such
ownetship. The Declarant shall be considered an Owner and shel] be a Member of the Empire
Estates Homeowners' Association with all of the same privileges of the other Owners and Members.
For purposes of voting, the Declarant shall bave one vote for each Lot owned by the Declarant. For
purposes of assessments, the Declarant shall be exempt from all forms of assessments imposed
pursuant to this Declaration.

Section 4.2, Transfer of Membarshtp. An Ovwner may not transfer, pledge or alienate its
membership in the Empire Estates Homeownears' Association in any way except upon the sale or
encumbrance of his Lot, and then only o fhe purchaser or Morigages of his Lot

Section 4.3,  Classes of Membarsiip, The Empire Bstates Homeowners’ Association will
have one class of voting membership, composed of a1l Qwhers, including Declaraat, except that the
Declarant shall have such additional rights and respansibilities as expressly provided in this
Declaration. :

Section 4.4.  Poting Rights. All Members will be entitfed to vote on the Empire Estates
Homeawners' Association matters on the basis of one vole for each Lot owned.

Section 4,5, Appointment of Gfficers and Directars iy Declarant. Until the expiration of
the Period of Declarant Contrel, Declarant will retain the exclusive powers o appoiat, remave snd
replace Directors and officers of the Fmpire Homeowners” Association.

ARTICLEY
POWERS AND DUTIES OF EMPIRE ESTATES
HOMEOWNERS® ASSOCIATION

Section 5.1, Emptre Extates Homeowners ' Assoctation Management Dulies. Subject to
the rights and obligations of Declarant as set forth in this Declacation, the Empire Eslaies
Homeowners' Association wilt be responsible for the administration and operation of the Empire
Estates. The Board of Directors will exercise for the Empire Estatss Homeowners' Association gl
pewers, dutles and authonity vested in or obligated to be taken by the Empire Estates Homeowners®
Associztion and not reserved to Declarant or the other Members by this Declaration, or by other
apnlicable law.

Bection 5.2.  Common drea.

521, Comveyance by Declarant. On or before the expiration of the period of
Dieclarant Control, Declarant will convey to the Empire Bstates Homeowners' Association, by
written instrwment recorded with the Clerk and Recorder of Flathead County, Montana, the
Common Area lacated on the Propetty.

5.23. Uve of Common Area. The Common Area generally is designated by this
Declaration for the commeon use, benefit and enjoyment of the QOwners and their families, tenants,
employees, guests and invitces.

523, Emplre Estates Homeowners ' Assoctation's Responsibility for Common Area.
The Empire Estates Homeownars' Association, subject 1o the tights and obligations of the Owners
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set forth in this Declaration, will be regponsible for the management, maintenence and conirol of the
Common Ared.

5.2.4, Assoeiation's Agreements Regarding Comnton Area. The Empire Estats
Homeowners' Agsociation, auting through the Board of Directors, may grant easements, rights-of-
way, leases, licenass and concessions through ot over the Common Atea without the independent
approval by the Qwners. Withowt limiting the generality of the foregoing, the Empirc Estates
Homeowners’ Association may grant such rights to suppliers of wiliites serving the Froject ot
property adjacent to the Project, and o developers or owners of property adjacent to the Project for
the purpose of accommodating minor encroachments onto the Common Area or ather purposes that
do not unreasonably interfern with the use and enjoyment of the Common Area by the Owners.

Section 5.3 Water and Sanitary Sewer Facilities.

5.3.1. Sanitary Sewer Service, Each Lot shall be served by the sanitary sewer
system of the City of Kalispell, Montana. Each Owner shall be responsible for the operation,
vepair, maintenance, and replacement of ail sewer faeiticies located on that Owner’s Lot,
including but not limited to, the service line ranning from the house to the sewer mam located at
or near the property ling,

5.3.2. Water Service, Each Lot shall be served by the water system of the City of
Kalispeil, Montana, Each Owner shall be responsible for the operation, repair, maintenance, and
replacement of all water facilities located on that Owner's Lot, including but not limited to, the
service {ine running from the house to the shutoff valve lovated at or neer the property line,

Section 5.4,  Delegation by Empive Extates Homeowners ' Association.

54.1. Committees. The Empire Bstates Homeowners' Association may delegate
amy of jis vights, duties or responsibilitics to any committee or other entity (in addition to the
Architectaral Review ommittee) that the Bozrd may choose to form.

542 Limitaibon.  Any defegation by the Boerd under this Section is subject 1o
compliance with the Bylaws and the requirement that the Board, when so delegating, will not be
relicved of its responsibilities under the Empire Estates Documents,

Section 5.5.  Koads and Streats, Empire Estates ghall be served primarily by City of
Kalispelt, Montana stteats. However, the Bmpire Estates Homeowners' Association shall be
responsible for maintainitg all private roads within the Property, if any, except private driveways
located within the Lots on the Property, which shall be the responsibility of the Owners of the Lot.
Such maintenance will include repair and replacement of such private roads, as well as periedic
maintenance of the surface and regular snow, ice, and trash removal from all private roads within the
Froperty.

Section 5.6.  Books and Records.  The Empire Estates Homeowners” Association will
make available for inspection by Ownets and Mortgagees, upon request, during normal business
hours or under other reasonable circumstances, cutrent copiecs of the Empire Estates Documents, and
the boaks, regords, and financial statements of the Empire Estates Homeowners® Association
prepared purswant 1o the Bylaws.
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Section 5.7.  Heserve Accoynt.  The Empire Estates Homeowners' Asseciation will
eatablish snd maintain an adequate Maintenance Fund from Annual Assessments levied pursuant to
Section 9.3, below for maintenance, repair or replacement of the privats ronds and tandscaping or
Improvements located within the Common Area.

Section 5.8.  Successor to Declarant. The Empire Estates Homeowners® Association will
succeed to all of the rights, duiies and responsibilities of the Declatant under this Declamation upen
termination of the Period of Declarant Control,

ARTICLE YI
ARCHITECTURAL REVIEW COMMITTEE

Section 6.7, Commuttes, There is hereby catablished an Architeetural Review Commitiee,
which will be responsible for the review and approval of all proposed Improvements on the Lots.

Section 6.2.  Committee Membership.  The Committer will be composed of three or
more persons. All of the members of the Committee will be appointed, removed, and replaced by
Declarant, in is sole discretion, until the expiration of the Period of Declarznt Control or such carlier
tite ag Declarant may elect to voluntarily waive this right by notice to the Empire Estates
Homeowners' Assoctation, and at that time the Board of Direstors will succeed to Declarant’s right
to appeint, remove, or replace the members of the Commitiee,

Section 6.3,  Purpose and General Awtherity. Wo Improvement will be erected, placed,
reconstructed, replaced, repaired or otherwise altered, nor will any construction, repair ot
reconstruction be commenced untif plans for the Improvements have been approved by the
Committee; pravided, however, that Improvements that are completely within a building may be
undertaken without such approval, The Owner shall submit a site plan and clevations showing the
design, locatipn, material, color and exterior finish of proposed Improvements to the Architectural
Raview Committes, All Improvements will be constructed only in accordance with approved plans.

Section 6.4 Desfgn Guidelines. The Architectural Review Committee may publish
Design Guidelines which set forth the procedures and eriteria for review of Improvements to be
constructed on any Lot, and for review of landscaping plens. Failure to follow procedures or
criteria set forth in the current published Design Guidelines shall form an adequate basis for
rejection of the submitted site plan and elevations; provided. however, that this requirement shall
nat be construed a8 preventing the Declarant oy the Architectural Review Commifiee, at their
optioh, from waiving or amending the Design Guidelines at any time or with respect to any
application. Failure to follow such procedores or eriteria set forth in the Design Guidelines shall
alzo be deemed a breach of this Declaration by such Qwaer and shall entitle the Associrtion or
the Architectiral Review Committee to exercise and pursue the rights and remedies provided
herein with respect to such breach.

Section 6.5.  Failure fo Act, Tn the event the Architectural Review Committes fails ta
approve or disapprove such desigh, iocation, materials, color and exterior finigh within thirty
days after the detailed site plan and efevations have been submitted to it, approvai shall not be
required and such Owner shall be deemed in compliance with this Article. Any plans, elevations
and proposals 50 approved, sither expressly in writing or by the expiration of the thirty day
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period hereinabove provided, shull then permit the Owner to cormmerice CONStTUCHon in
accordance with said plans and slevations, but any deviation from said plans and elevations
which in the judgment of said Architectural Review Commuttee is a substantial detriment to the
appearance of the siructure or of the surrounding atea shall be gorrected to conform with the
plans and elevations as submitted.

Section 6.6.  Committee Discretion. The Committee will exercise its best judpment to see
that all Improvements conform and harmenize with any existing structures as 1o external design,
quality and type of construction, materials, wolor, location on the Lat, height, grade and finished
ground elevation, and the schemes and aesthetic considerations set forth in the Design Guidelines and
the other Empire Estates Documents, The Committee, in its sole diseretion, may excuss complience
writh such requirements 4 are not necessary of appropriate in specific gituations and may permit
compliznee with different or alternative requirements. ‘

Section 6.7.  Binding Effect. ‘The actions of the Committse in the excrcise of its disgretion
by its approval or disspproval of plans and other information submitted to if, or with respect to any
other matter before it, will be conclusive and binding on all intevested parties.

Section 6.8,  Organizanon and Operation of Commitiee,

6.8.1. Term. The termn of office of sach member of the Commities will be one year,
commencing January 1 of cach year, and continuing until his or her sucesssor shall bave teen
appointed. Should a Committee member die, retsre or become incapacitated, or in the event of &
temporary absence of a member, 8 successor may be appointed as provided in Section 4.2.

68.2. Chairman, So long as Deciarant appoints the Committes, Declarant will
appoint the chaimman, At such time as the Committes is appointed by the Board of Directors. the
cheirman will be clected annually from emong the members of the Committee by a majority vote of
the members. In the absence of a chairman, the party responsible for appointing or electing the
cheirman may appoint or elect a suceessor, or if the abssnee i temporary, an integim chairman.

6.8.3. Operations. The Committee chairman will take charge of and conduct el
meetings and will provide for ressonable potice to cach member of the Committee priar to any
meeting. The notice will set forih the time and place of the mesting, and notice may be waived by
sty member.

6.8.4. Voting. The affirmative vote of 8 majority of the menbers of the Committee
will govern its actions end be the act of the Committee.

Section 6.9.  Other Requirements. Compliance with the Bmpire Estates architecrural
review process is not g substitute for compliance with City of Kaligpell, Montena building, zoning
and subdivision regulations, and each Owner is responsible for obtaining al approvals, licenses, and
permits a= may be required priot to commencing construction.

Section 6.10.  Enforcenent.

6.10.1 Inspection. Any member or authorized consultant of the Architectural
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Review Committes, or any authorized officer, Director, employes or agent of the Empire Estates
Homeowners' Association may enter upon any Lot at any reasonable time after notice fo the Owner,
without being deemed guilty of trespass, in order to inspect Improvements constructed or under
construetion on the Lot to determine whether the Improvements have been or are being built m
comptiance with the Empire Estates Documents and the plans and specifications approved by the
Architectural Review Committee.

6.10.2. Deemed Nuisarices. Every violation of these Covenants {s hereby declared to
be and to constitute o nuisance, and cvery public or private remedy allowed for such violation by law
or equity against Member will be applicabiz. Without limiting the generality of the foregoing, these
Covenants may be enforced as provided below,

{H Fines for Violations. 'The Commitiee may adapt a schedule of fines
for fatlure to abide by the Comemittee rules and the Design Guidelines,
including fines for faflure to obtain any required approval from the
Committee.

(i)  Removal of Nenconforming Improvemenis. The Empire Estates
Bomeownets” Association may, upen request of the Committee and after
reasonable time after notice to the Owner, without being deemed gwlty of
trespass, remove any Improvement vonstructed, reconstructsd, refinished,
altered. or maintained in violation of these Covenants. The Owner of the
Improvement will immediately reimburse the Empire Estates Homeowners’
Association for all expenses incutred in connection with such removel. If the
Orwner fails to reimburse the Emplre Bsiates Homeowners' Association
within 30 days after the Empire Estates Homeowners® Association gives the
Owner notice of the expenses, the sum owed to the Empire Estates
Homeowners® Association will bear interest at the maximurn rate permitted
under Montans faw fiom the date the expense was incurred by the Empire
Fetates Homeowniets™ Association through the date of reimbursement in fll,
prid afl such sums and interest will be 2 Default Assedsment enforceabla as
provided in Article I}

Section 6.1 1. Continuity gf Construprion. All Improvements commenced on the Property
will be prosecuted diligently to completion. 1f an Improvement is commenced and construction 1
then abandoned for more than ninety days. or if construction it not completed within the required
teelve-month periad described below in Seetion 7.7, then after notice and opportunity for hearing as
provided in the Bylaws, the Erapire Estates Homeowners' Association may impose # fine of not
more than 550.00 per day to be charged against the Owner of the Lot until sonstruction is resumed,
or the Improvements are completed, a5 applicable.

ARTICLE YIX
FROPERTY USE RESTRICTIONS

Section 7.1,  Ganaral Resiriction.  The Property will be used only for the purposes set
forth in these Covenants, as permitted by the applicable regulations of the City of Kalispeil, Montarta
Flathead County, Montans and the laws of the State of Montana and the United States, and a2 set
forth in the Empire Bstates Documents or other specific recorded covenants affecting all or any parnt
of the Property and ne structure which fails to meet the following minimum standards shall be
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erected, placed or allowed to remain on any Lot, and the Architectural Review Conunittes shall have
no power 1o approve any structure failing to at least meet these minmmum standards:

Section 7.2, Setbacks. All single family residences, dupiexes, garages, sheds, kennels,
swimming pools, outbuildings, and other structures of any kind or nature Whatsosver shall be
constructed and Jocated entirely within the setbacks as set forth in the cunent City of Kalispell,
Montana zoning regulations.

Section 7.3.  Height, Stee, etc. Upan obtaining the eppraval of the Architectural Raview
Cupnmities, one single-family residsnce o duplex may be built on each Lot. No structure shall be
erected, altered, placed, or permitied on any swch Lot other than a single-family dwelling or dupiex
ot 1o oxeced two-stories and thirty five (35) feet in height, including & private garage. or
outhuilding, For the purposes of these restrictions, “two-stories” shall mean two-stories sbove prade
on at least one overall dimension of the structure, except “split-level” strustures will be permitted.
Al single-story single-family residences shall contain at feast 1,100 square feet on the main flaor,
sxclusive of basements, porches, patios, and garages. All two-story or split-level single-family
residences shall contain et east 900 square fest on the ground or main floor and 300 square feet on
the second or upper floor, exclusive of basements, porches, patios, and garages. All single-story
dupleses shall contrin st least 900 square fest per unit, exclusive of basements, porches, patios and
garages. All two-story or split-evel duplexes shall contain at least 600 square fect on the mazin floor
and 300 square feet on the second or upper floor, exclusive of basements, porches. patios and
garages, per unit. All single family residences shall, at a minimum, have a two ear garage MEAEUring,
at least twenty four feet (24") by tweaty four feet (24') and a1l duplexes shall, at & minmum, have 3
one car gatage measuring at least twenty four feet (247) by sixteen feet (16') per unit. In addition to
the foregoing, all single-family residences and duplexes must provide adequate off-street parking to
meet the City of Kalispell requirements, Upon obtaining the approval of the Architectural Review
Committee, outbuildings may be built on the Lots on the condition that they conform in appearance
with the single-family residence or daplex.

Section 7.4,  New Construction. All Improvements erected on any Lot shall be of new
construction, and no mobile homes, trailers, or old buildings shall be placed or moved onto the
Lots.

Section 7.5.  Matntenance Free Exterior. All Improvements erected on any Lot shall
be sided with and have a low maintenance exterior. All siding must be primarily honzoptal
siding, Siding, roofing and other exterior finish items must be approved by the Architectural
Review Committee.

Section 7.6,  Roofing Materials, All improvements shall be roofed with roofing materials
rated as Class A or Class B by the National Fire Protection Association. Wouod shake and metal
roofing is not permitted.

Section 7.7, Completed Construction. No basement or strueture on any Lot may be
used for dwelling purposes until after its area, as defined by the foundation, hus been completely
enclosed according to the plans and until it has been substantially completed, with sanitary
facitities and utilities permanently instailed, We tent, shack, or other outbuilding may be used ag
a residence, temporarily or permanently. All construction, including landscaping, must be
completed within twelve months from the commencement of construction.

10
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Seation 7.8.  Sutellite Antennge, eic. Television, radio, satellite dishes, or other
antennae are pertitted, but the location, height and size of such antennac must be approved by
the Architectural Review Committes, which may impose a requirement that such appurtenances
be screened from view,

Section 7.9, Fences. Fences. retaining walls and other types of screens shall not
cxceed six feet in height. All fences must be constmcted of maintenance free material. The
location, design, material and color of fences, walls and screens must be approved by the
Architectural Review Committes.

Section 7.10. Femparary Structures. Trailers or other temporary living ronveniences
shall niot be kept on Lots during construction.

Section 7.11. Trash, Debris, etc. No trash, debriz, or organic waste shall be permitted to
agcwmufate on any Lot or in any roadway adjacent theretn, and shall be promptly disposed of,
Mo vacant Lot shatl be used as a dumping ground or buriat pit. Trash InCInerators are not
permitted, Ouiside trash and refuse cans and receptacles shall be screened from view by a
strueturs approved by the Architectural Review Commitiee.

Section 712, Sigris. Other than signs advertsing Lots or residenses for sale or rent or signs
of a type and size approved by the Architectural Review Committee displayed to identify the address
of the Owner or oceupant of a residence, ne sign, billboard or advestising structure of any kind shall
be erected, used or maintained on any Lot

Section 7.13. Ombui!dings.‘ All outbuildings, garages and secondary structiares logated
cn any Lot shall match the external design of the primary structure.

Section 7.14,  Outhouses. No outhouse or privy shall be permitted or maintained on any
Lot, except that a chemical toilet shall be permitied on & Lot during the time a residence is being
conatructed.

Section 7.15.  Food Heat. No stracture shall bes constructed on any Lot wherein wood
heat is the primary heat source. Mo outdoor firewood stacks, piles or wood storage facility shall
be kept or maintained on any Lot unless it is screened from view.

Section 7.16. Huniing, eic. No hunting, trapping or the discharge of any rifle, shotgun,
piste] or other firearm shall be permitted on any Lot of in the Common Area.

Section 7.17. Arimals. No swine, poultry, goats, horses, cows, livestock or other
animals, other than ordinary househofd pets, shall be rajsed, kept or cared for on any of the Lots.
No Owner shall raise or care for pennitied pets ou 2 commercial basis, Ne permitted pets shall
be allowed off of the Owner's Lot unless in the immediate company of their Owner or such
Owner’s agents, No Owner shall have or keep any dog which barks or whines on a regular or
continuoua basis, or which otherwise creates an ongoing disturbance for any other Owner. The
Board of Dirsctors may at any time limit the number of ordinary household pets on any Lot, eny
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may withdraw permission for any ordinary bousehold pet from any Owner who violates or
abuses the restrictions set forth in this paragraph.

Section 7.18. Landscaping. The layout, design and installation of all landseaping,
grasses, lawns or ground cover, except those in confined gardens or planters must be approved
by the Architectural Review Committes. Each Owner shall plant and maintain at least one tree
in the front yard. A timed, underground sprinkler system shall be installed on each Lot that
irrigates the front yard and side yards to the midpoint of the primary structure, S or other
approved ground cover shall b installed in the frant yard and to the mid point of the side yards
on cach Lot All yards and [andscaping shall be meintained and shall not be allowed to become
unsighily. Lawns shall be mowed on a regular basis, Undeveloped Lots must be mowed at least
twice sach year and may not be used as a dumping arca for trimmings or grass clippings.

Section 7.19.  Noxious Weeds. Al weeds, including noxiows weeds, shall be eradicated
or controlled by Owners and atl Owners shall fully comply with state and local law regarding the
control and eradication of noxtous weeds.

Section 7,20, Commercial dotivity. Except as expressly provided herein, no Lot or any
building or Improvement erected thercon shatl at any time be used for the purpose of any trade,
profession, manulacturing or business of any description. Owners may operate profossional or other
low-impact home-hased businesses from their Lot on the condition that it does not materially
increage waffic within Empire Estates. No approved business operated from any Lot shall employ or
engage more than two non-resident empioyees or independent contractors. Notwithstanding the
foregaing, no Owner shall oporate any daycare, pre-school or other child or person care facility on
their Lot. ‘

Section 7.21. Nuisance. No noxious or offensive activities shall be carried on, nor shall
anything be done on any Lot that may become an annoyaned ot nuisance to the other Ownars.

Section 7.22. Vehieles. No unlicensed, unsightly, or inoperative motor vehicles or
equiprment, bodies or parts thereof shall at any time be allowed to remain in public view or the
view of adjoining Owners on any Lot or along the City of Kalispell streets or private roadways
located within the Property. All commercial vehicles shall be parked or stored in a garage or
outbuilding or otherwise serevned from view.

Secton 7.23. Fuel Tanks. Mo above or below ground fuel tanks shell be permitted on any
Lat,

Section 7.24, City Imposed Restriciions. All conditions or restrictions imposed by the
City of Kalispell during the subdivision process are hereby incorporated by reference.

ARTICLE VIIY
OWNER'S OBLIGATIONS FOR MAINTENANCE

Section 8.1, Owner's Rasponsibility for Lot, Al maintenance of a Lot and the

Improvements Jocated on it will be the sole responsibility of the Owner of the Lot. The Empire
Estates Homeowners' Association will, in the discretion of the Board, sssurne the maintenancs
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responsibilities of such Chaner if, in the opinion of the Board, the lovol and quality of maintenance
being provided by such Owner is not satisfactory. Befors assuming the maintenance responsibilities,
the Board will notify the Owner in writing of its intention to dv so, and if the Owner bas pot
commenced and diligently pursued remedial action within thirty days after the mailing of such
written notice, then the Empire Estates Homeowners' Association will proceed. The cxpenses of the
maintenance by the Board will be reimbursed to the Empire Estates Homeowners' Assaciation by the
Crwner within thirty days after the Ermpire Estates Homeowners® Association notifies the Owner of
the amount due, and any sum not reimbursed within that thirty day period will bear interest at the
maxinmm rate permitted under Montana taw from the date of the expenditure until payment in firll.

Section 8.2.  Chwnar's Negligence. If the need for maintenance, repair or replavement of
any portion of the Common Ares (including Improvements located on it) arises because of the
negligent or willful aet or omission of an Owner of his family member, guest, invitee or tenant, then
the expenses inowrred by the Empire Estetes Homeowners' Aszociation for the maintenance, repair or
rephacemnent will be a personal obligation of that Owner., Ifthe Owner fails to repay the expenses
incurred by the Empire Estates Homeowners' Association within thirty days after the notice to the
Owner of the amount owed, then those expenses will bear interest at the maximum rate permitied
under Montana law from the date of the advance by the Empire Homeowners' Associatton until
payment by the responsible Owxer in full,

ARTICLE IX
ASSESSMENTS

Section 9.1, Creation of Lten and Personal Obligution for Assessments, Except as
otherwise provided by this Declaration, Declarans, for each Lot owned within the Property, hereby
covenants, and each Owner of any Lot, by accepting a deed for a Lo, 15 deemed to covenant to pay
ta the Empire Estates Homeowners' Association (1) the Annual Assessments imposed by the Board
of Directors as necessary to generally camy out the finctions of the Empire Estatss Homeowners’
Association; (2) Special Assessments for capital improvements snd other purposes as stated in this
Declaration; and (3) Default Assessments which may be assessed against a Lot pursuant to the
Einpire Bstates Documents for the Owner's filure to perform an obligation under the Fmpire Estates
Documents or because the Empire Estates Homeowners® Associstion baz incurred an expense an
behalf of or caused by the Owner under the Empire Estates Documents.

Nortwithstanding the ownership of any Lot, the Declarant shall not be obligated to pay any of
the Assessments described in this Declaration. :

All Assesstnents, topether with fines, interest, costs, apd reasonable artomeys® fees, will be a
charpe on the land and will be a continuing Hen upon the Lot against which each sueh Assessment is
made until paid. ‘

Bach such Assessmient, {ogether with finas, interast, costs, and ressonable attomeys’ fees and
costs, will also be the personel and individual obligation of the Owner of such Lot as of the tme the
Assessment falls due, and two or more Owners of a Lot will be jointly and severally hiable for such
vbligatiens. No Owner may exempt himself from Hability for any Assessments by ebandonment of
his Lot or by waiver of the use or etfjoyment of the Common Area. Suif to recover a money
judgment for unpaid Assessments and related charges us listed above may be maintained without
foreclosing or waiving the Assessment lien provided in this Declaration.

13
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Section 9.2, Purpose of dssessments, The Asssssments levied by the Empire Estates
Homeowners' Association will be used exclusively to promote the recreation, health, safety, and
welfare of the Owners and oceupants of the Bmpire Estates.

Section 9.3, Aunual Assesiments.

9.3.1. Calewlatton of Annual Assessments. The Board of Directors will prepare a
budget before the close of each fiscal year of the Empire Estates Homeowners™ Associatian. Annual
Asgessments for Common Expenses wikl be based upon the estimated net cash flow requirements of
the Empire Estates Homeowners® Association to cover items including, without hmitation, the cost of
routine maintenance, repair and operation of the Common Azea; and premiums for insurance
coverage a8 deemed desirable or necessary by the Empire Estates Homeowners' Association; snow
removal, landscaping, care of grounds and commen lighting within the Commeon Area; routing
renovations within the Commean Area; wages: common water and vtility charges for the Cominorn
Area; tepal and scoounting fees; expenses and liabilities incurred by the Empire Homeowners’
Assoviation under or by reéagon of this Dectaration: payment of eny deficit remaining from a previous
Assessment period; and the supplementing of the reserve find for general, routine maintenance,
repairs and replacement of improverments within the Common Area on a periodic basis, a5 nesded.

932, Apportiomment of Annual Assessments. Exceptas otherwise provided hergin,
each Owner will be responsible for that Owner's share of the Common Expenses, which will be
divided equally among the Lots included in the Project under this Declaration from time to time.
Accordingly, at any given time, an Owner's share of Common Expenses will be determined as a
fraction, the pumerator of which is the mumber of Lots owned by the Owner, and the denominator of
which i3 the rumber of Lots then platred and incorporated into the Projest,

9.2.3. Collecrion. Annual Assessments will be collected in periodic installments as
the Board may determine from time to time, but until the Board directs otherwise, they will be
payable annually in advance on the date determined by the Board, The omission or failure of the
Pmpire Estates Homenwners® Associstion to fix the Annual Assessments for sny Assessment pertod
will not be deemed a watver, modification, or release of the Owners from their obligation {e pay the
same,

Section 94.  Special Assessmenis,

9.4.1, Determination by Board. The Board of Directors may levy, i any fiscal
year, une or more Special Assessments, applicable to that yeor only, for the purpase of defrayitg, in
whele or mr part, the cost of any construction or reconstrustios, repair or replacement of a described
capital improvement upor the Comimon Area, including the necessary fix{ures and personal property
related thersto, or, after adopting and submitting a revised budget to the Empire Batates
Homeowners’ Associstion 43 may be required to malke up any shortfall in the current year's budgat.

9.4.2.  Apportionment and Collection of Special Assessments. The Board will
apportion Special Assessments among the Lats end collect payment according 10 the same guidelines
a5 sct forth for Annmat Asgessments in Section 9.3.2°

9.4.3. Notice. Motice of the amount and (e dates for such Special Assessments
must be sent to each Owner at feagt 30 daya prior to the due date.
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Section 9.5, Defoudt Assessnrenrs, Al monetary fines, penslties, interest or other chatges
of fees (excluding Annual and Speeial Assessments) levied against an Owner pursuant to the Empire
Estates Documents, or any expense of the Empire Estates Homeowners' Association which {s the
cbligation of an Owner or which is incurred by the Fmpire Estates Homeowner' Asseciation on
behalf of the Gwner pursuant to the Empire Estates Documents, and any expense (including without
Hmitation atiotneys’ fees and costs) incurred by the Empire Estates Homeowners' Association a3 o
result of the failure of an Owner to abide by the Empite Fstates Documents, constitutes a Default
Assessment, enforceable as provided in this Declaration below.

Section 9.6,  Gemeral Remedies of Empire Estates Homeowners ' Association Jor
Nonpayment of Assessment. Any installment of an Annual Assessment, Special Assessment or
Default Assessment which is not paid within 30 days after its due date will ke delinquent. In the
event that an installment of 2n Annual Assessment or Special Assessment becomes delinguent, or in
the event any Default Assessment {s established under this Declaration, the Empire Estates
Homeowners' Association, in its sole discretion, may take any or all of the following actions;

9.6.1. Assess a late charge for eack delinguency at uniform rates set by the Board of
Directors from time fo time;

9.6.2. Charge interest from the date of delinquency at the meximum rate permitted
under Montana law;

9.6.3. Suspend the voting rights of the Owner during any period of delinquency;

9.6.4. ccelerate all remaining Assessment installments for the hiscal year in
question 55 that unpaid Assessments for the remainder of the fiscal vear will be due and payable at

onces

9.6.5. Bring an action at law against any Owner personally obligated to pay the
delinquent Assesstnent charges;

9,6.6, File a lien with the Flathead County Clerk and Recorder with rospect of the
Lot and foreclose as set forth in more detail below,

"The remedies provided under this Declaration will not be exclusive, and the Empire
Homeowners' Association may enfbree any other remedies to collect delingquent ASsessments as may
be provided by law,

Section 9.7.  Asressment Lien. Any Assessment chargeable to a Lot will constitute a lien
on the Lot, effective the due date of the Assessment. To evidence the lien, the Empire Estates
Homeowners' Association may, but will not be obligated to, prepare a written ten statement with
Tespect to the Lot_ setting forth the name of the Owner, the [egal description of the Lot, the name of
the Empire Estates Homeowners' Association, and the delinquent Asseesment amounts then owing.
Any such statement will be duly signed and acknowlzdged by an officer or Director of the Empire
Estates Homeowners' Association and will be served upon the Owner of the Lat by mail to the
address of the Lot or at such other address ag the Empire Sstates Homesowners' Association may
have in its records for the Owner. At least ten days after the Empire Estates Homeawners'
Association mails the statement to the Owrier, the Empive Estates Homeowners’ Asgociation may
record the statement in the office of the Clerk and Recorder of Flathead County, Montans. Thirty
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days following the mailing of such notice to the Owner, the Empirc Estates Homeowners'
Association may proceed to foreclose the [ien in the same manner as provided for the foreclosure of
mertgages under the stataes of the State of Montana.

Section 9.8.  Successor's Linbility for Assessment. All suecessors to the fee simple title of
a Lot, except as provided in Section 9.9. will be jointly and severally liabie with the prior Dwaer or
Owners thereof for any and all unpaid Assessments, interest, late charges, costs, expenses, and
attorneys’ and legal assistants’ fees against such Lot without prejudice t any such successor’s sight
to recaver from any prior Qwner any amounts paid by such successor.

Sectian .9, Exemyt Preperty. The following portions of the Property will be exempt
from the Assessments, charges, and liens cregted wnder this Declaration:

99,1, Any susernent or other interest in the Property dedicated and accepted by the
City of Kalispell or Flathead County and deveted to public nse;

9.9.2. Any Lot owned by Declarant;
3,983, Al utility lines and easements; and
9.94, Common Aveas.

Section 9.10. Statement of Status of Assessments. The Empire Egtates Homeowners'
Association will farnish to an Owner or his designes or to any Mortgagee, within fourteen days of
request, a statement seiting forth the amount of unpaid Assessments then levied againist the Lot in
which the Owner, designee or Mortgages has an fnterest.

Section 9,11,  Failure to Assess. The omission or fatlure of the Board to fix the Assessment
Amounts or rates or to deliver or mail to each Owner an Assessment notice will not be deemed a
waiver, modification, or a releass of any Owner from the obligation to pay Assessments. In such
eyemt, cach Owner will continwe to pay Annual Assessments on the same basis as for the last year for
which an Assessment was made uritil 2 new Assessment is made, at which time any shortfalls in
collections may be assessed retroactively by the Empire Estates Homeowners' Assosiation.

ARTICLE X
PROPERTY RIGHTS OF OWNERS

Scction 10.1.  Owner's Easements of Access and Enjoyment. Every Owner has a perpetual,
non-exclusive cascrment for ingress, egress and utilities to and from his Lot and for the use and
snjovment of the Common Area, which easement is appurtenant to and will pass with the title to
every Lot, subject to the provisions aet forth in this Declaration.

Section 10.2.  Eusements of Record and of Use. The Property will ba subject to all
ensements shown on any recorded Plat and o sty other easements of record or of use as of the date
of recordation of this Declaration.

ARTICLE XI
SPECIAL DECLARANT RIGHTS
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AND ADDITIONAL RESERVED RIGHTS

Section 11.1. Gewneral Pravistons, Untii the expiration of the Period of Declarant Contral,
Declarant will have the following Special Declamnt Rights:

11.1.1. Completton of Improvements. The right to complete infrastructure and
Improvements as indicated on any Plat filed with respect (o the Property.

11,1.2. Development Rights, The right to exercise all PDevelopment Rights in
connection with the development of the Empire Estates Project, including without limitation the nght
or combination of rights hereby reserved by Peclarant, as follows: :

(i} The right to create Lot and Common Area op the Property.

(i)  The right to subdivide Lots and convert Lots into Common Area on
apy part of the Property.

(it)  The right to withdraw real esiate from Empire Estates.

11.1.3. Sales Activities, The right to maintain sales and management offices, signs
advertizing Empire Estates and model residences on the Commean Area end on Lots owned by
Declarent.

11.1.4, Easentenss. The right to use eatements through the Commeon Area on the
Property for the purpose of making Improvemants on the Property.

11.1.3. Association Directors and Officers. The right to appoint any officer or
Director of the Empite Estates Homeowners® Association, as provided in this Declaration or the
Byfaws.

11.1.6. Chder of Exercise of Declarant's Rights, Declarant makes no representations
and gives no assurances regarding the legal description of the boundaries of any phase of the
Property or the order or time in which the phases of the Property may be develaped or incorporated
in the Empire Estates, ar whether or to what extent any of the Property will be developed or
incorporsted into the Project. Further, the fact that Declarant may exercise one or more of
Declarant's Development Rights or other Speeial Declarant Rights on one portion of the Property
Will hot operate to Tequin: Declaiant to exersise 8 Development Right or other Speeial Declarant
Right with respect to any other portion of the Property,

Section 11.2.  Supplemental Provisions Regarding Declarant's Rights. Without limiting the
generality of the foregoing, certain of these Special Declerant Rights are explained more fully in this
Article below. Further, Declarant reserves the tight to amend this Decleration and any Plat in
connection with the exercise of any Development Right or any other Special Declarant Right, and
Declarant alse reserves the additionsl nghts retained for the benefit of Declarant in this Article and in
pther provisions of this Declamtion. ‘

Section 11.3. Uhility Fusemems. There is hereby created an easement upon, aCross, over,

in. and under the Comenon Avea, the public roadways. the private roadways and the areas designated
on the final Plat of Empire Estates ag utility easements for the installation, replacement, repair and
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matntenanes of all utilities, including but nos limited to water, sewer, gas, telephone, clestrieal,
television and ether communications systems. By virue of this easement, it will be expressly
permissibie and proper for the companies providing wility services to install and mainlam necessary
equipment on and under the Commaon Area, the private roadways and the areas designated on the
finaf Plat of Empire Estates as utility easements and to affix and maintein utility pipes, wires,
circuits, conduits and other equipment under those areas. Any utility company using this easement
- will use its best efforts to install and maintain the utilities provided for without disturbing the vaes of
the Owaers, the Empirs Estates Homeowners' Association and Declarant; will prosecute its
installation and maintenance activities as promptly and expeditiously as reasanably possible: aad will
restore the surface to its onginal condition as soon as possible after completion of its work. Should
any wiility company furnishing & service covered by the easement granted above tequest a specific
easement by separate recordable document, either Declarant or the Empire Estates Homeowners'
Association will have, and are hereby given, the right and authornity to grant such easement upon,
across, over, or under any part or all of the Common Ases, the private roadways and the areas
designated on the final Plat or Plats of Empire Estates ag utility easements without conflicting with
the terms of this Declaration. This easement will in no way affect, avoid, extitnguish, or modily any
other recorded easemnent on the Property. '

Section 114, Keservation for Expansion and Censtruction. Declarant hereby rescrves for
itself and its suceessors and assigns and for Owners in 411 fubure phases of Bmpire Bstates, a
perpehual casement and right-of-way for aceess over. upon, and across the Property for construction,
utilities, drainage, ingress and egress, and for use of the Common Area. The location of these
easements and rights-of-way may be made certain by Declarant or the Empire Estates Homeowners’
Association by instruments recorded in Flathead County, Montana.

Dieclarant forther reserves the right to establish from time to time, by dedication or otherwiss,
utility, ingress and epress, and other easements over and ecross the Common Areas, and to create
other regervations, cxemptions, and exclusions convenient or necessary for the use and operstion of
any ather property of Declarant.

Section 11.5.  Reservation of Easements, Exceptions, and Exclusions for Utilities,
Infrastructyre, and Acoess. Declarant reserves for itself'and 1ts successors and assigne and hereby
grants to the Bmpire Bstates Homeowners” Association, acting through the Board of Directors, the
concurrent right to establish from time to time, by declaration or otherwiss, utility and other
easemnents. permits, ar licenses over the Common Area, for purpeses including but not limited o
streets. paths, walkways, drainage, recreational areas and parking areas, and to create other
reservations, sxceptions, and exclusions in the interest of the Owners and the Empire Estates
Homegwners™ Association.

Section 11.6.  Mutntenance Egsement. An casement 18 hereby reserved to Declarant for
itself and its successors and sssigns and granted to the Bmpire Bstates Homeowners’ Association,
and any member of the Board of Directors, and their respective officers, 2genls, ernployees, and
agsigns, UpON, ACTOSE, over, in and under the Froperty and a right to make such use of the Property as
may be necessary or appropriate to make emergency repair or to perform the duties and functions
which the Empire Estates Homeowners' Association is obligated or permitted to perform pursuant to
the Empire Estatos Documents.

Section 11.7.  Drainage Easement. An easement {s hereby reserved to Declarant for itseif
and ite successors and sssighs end granted to the Empire Estates Homeowners® Association. its

18



2004161 1217 0

officers, agents, employees, successors and assigns to enter UPON, BCIO5E. OVEL, in, and under any
portion of the Property for the purpose of ¢hanging, correcting, ot otherwise madifying the grade or
drainage channels of the Property so as to improve the drainags of water. Reasonabls efforts will be
made 1o use this easement so as not to distrb the uses of the Owners, the Empire Bstates
Homeowners’ Association and Declarant, as applicable, to the extent possible: to prosecute such
drainags work promnpuy and expeditiously; and to restors any arcas affected by such work to &
sightly and usable condition as soun as reasonably possible following such work.

Seotion 11.8.  Declarant’s Rights Incident to Construction,  Deglarant, for itself and its
successors and assigns, bereby retains a right and easement of ingress and egress over, in, upon,
under and across the Cormmon Arca and the right to etore materials thereon and to make such other
use thereof as may be reasonably necessary or incident to the constrection of the Improvements on
the Property ar other rea] property owned by Declarant; provided. however, that no such rghis will
be exercised by Declarant in such a way =5 to unreasana bly intexfere with the occupancy, use,
enjoytnent or aceess (o an Owner’s Lot by that Owner or his family, tenants, employees, guests, or
invites.

Section 11.9,  Easements Degmed Created, All conveyances of Lots hereafter made,
whether by Declacant ot otherwise, will be construed to grant and regerve the easements contained in
this Article, even though no specific reference to such casements or to this Article appears in the
instrument for such conveyance,

ARTICLE X
INSURANCE

Section 12,1,  Authority to Purchase, All insurance pelicies relating o the Conwnon Area
will be purchased hy the Board of Directors or its duly authorized agent. The Board of Directors and
the Declarant will not be liable for failure to obtain any coverage required by this Article or for any
loss or demage resulting from such faflure if such failure is due to the unavailability of such coverage
from reputable insurence companies, or if such coverage is avaitable only at derponstrably
unreasonable eqsts.

Section 12.2. General Insurance Frovisions, All such insurance coverage obtained by the
Board of Directors will be governad by the following provisions:

12.2.1. As fong as Declarant owns 2ny Lot, Declarant will be protected by all such
policies in the same manner as any other Qwner.

12.2.2. The deductible, if any, on any nsurance policy purchased by the Doard of
[Drirectors may be trested as & Common Expense payable from Annual Assessments or Special
Assessments {allocable to all of the Lots or to only some of the Lots, if the claims for damages anse
from the negligence of particular Owners, ot if the repairs benefit only particular Qwners), ar as an
item to be paid from working capital reserves established by the Boatd of Directors.

Section 12.3.  Physieal Damage htsurance on Common Area. The Empire Estates
Homeowners’ Association will obtain insurance for such imsurable Improvements and with such
coverages, limits, deductibles and other terms and conditions as the Board may determine from time
to time. -
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Section 12.4. Liubility Insurance. The Empite Estates Homeowners' Association will
abtain a comprehensive policy of public Hability insurance #nd property damage insurance with such
coverages and limits ag the Board of Directors may from time to time determine, insuring each
member of the Board of Directors, the Bmpire Homeowners’ Association, and the respective
employees, apents, and al] persons acting as agents against any Hability to the public or the Owners
{and their guests. invites, tenants, agents, and employees) arising In connection with the ownership,
operetion, maintenance or usa of the Common Aree and sireets and roads within Bmpirc Estates and
any other areas under the control of the Empire Estates Homeowners” Associetion. Declarant will be
included in the coverage as an additional insured in Declarant’s capacity as an Owner or Direcior.

ARTICLE XKL
ENFORCEMENT OF COVENANTS

Bection 13,1, Fiwlattens Deamed g Nyisance. Evory violation of this Declaration or any
other viotation of the Empire Estates Documents is desmed to be a nuisaucs and is subject to all the
remedies provided for the abatemnent of the viclation. In addition, all public and private remedies
allowed at Jaw or equity agringt anyome in violation of these Covenants will be available.

Section 13.2. Compliance. Each Owner ur other occupant of any pert of the Property will
comply with the provisions of the Empire Estates Documents as the same may be amended from time
1o tirne. ‘

Section 13.3.  Failyre to Comply, Failure to comply with the Empire Estates Documents
will be grounds for an acticn tp recover damages or for injunctive relief to cause any such violation
to be remediad, ot Both, Reasonabla notice and an opportunity for 4 hearing as provided in the
Bylaws will be given to the delinquent party prior to commensing sny legal proceedings.

Section 13.4. Hho may Enforce.  Any action to enforce the Empire Estates Documeats
may be brought by Declarant or the Board in the name of the Empire Estates Homeownerg®
Association on behalfof the Owners. If, after a written requast from ap aggrieved Owner, none of
the foregoing persone or entities commences an action 10 enforce the Empire Bstates Documents,
then the aggrisved Qwner may bring such an action,

Section 13.5. Nonexclusive Remedies. Al the remedies set forth hercin are cumulative and
not exclugive.

Section 13.6. No Fafver, The failure of the Board of Directors, Declarant, or any
aggricved Owner to enforce the Empire Estates Documents in any ene ¢r more instances will not be
deemed a waiver of the right to do so for any subsequent viglations or of the right to enforce any
other part of the Empire Estates Doourments at any futura time.

Section 13.7. Mo Lizhility. Nomember of the Board of Directors, the Declarant or any
Owner will be liable to any other Qwner for the faiture to enfores any of the Empire Documents at
ary time.

Section 14.8. Recovery of Costs. If legal assistance is obtained to enforce any of the
provisions of the Empire Estates Docwments, of in any legal proseeding (whether or not suit is
brought} for damages or for the enforcement of the Bmpire Estates Docurnerts or the restramt of
violations of the Empire Estates Dacuments, the prevailing party will be entitled to recover all costs
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incurred by it in such activn, including reasomabie anomneys” fres (and legal assistaut’s foss) a5 may
te inetmed, or 17 suit is eonght, as may be detenmined by the court,

ARTICLE X3V
RESQLUTION OF DISPUTES

If iy dispute or question arlses betwes Members or between Members and the Empire
Estaies Homenwmers® Association or refating to the interpretation, performance or nonperformance,
vinlation, or enforcement of the Empire Estates Documentis, such dispuie or vielztion may be subject
W a heanmg apd determination by the Board in sccordance with the procedures set forth in the
Bylatws,

ABRTICLE XV
DURATION OF THESE COVENANTS AND AMENDMENT

Section 15.1  Term. This Declaration and any amendments or supplements hereto wifl
remain in effect fom the date of regordation until the 30" anniversary of the date this Dectaration is
first reporded in the office of the Clerk and Recorder of Plathead County, Montana, Theresfier these
Cavenants will be sutornaticslly extended for five successive periods of 10 years each, unless
atherwise terminated or modified as provided below. ‘

Section 157, Amendment,  Subject to Section 153, this Declaration. ot any provision of
it, muy be terminated, extended, modified or amended, or revoked as o the whole or any portion of
the Property as follows: ‘ ! :

b

15,2.1. Priorto Sale of Lots.  Prior to the sale of any Lot, the Deglarant {including 3
Successor Declarant) may terminate, extend, modify, amend or revole this Declaration as to the
witole or anty pottion of the Property by recording in ihe records of Fiathead County, Montans, a
docainent signed by the Declarant stating the action taken. '

15.2.2. After Sale of Lots tngt During Pertod of Declaramt Control, After the sule of a
Lot but before expiration of the Period of Declaxant Control, Declarant (including any Suceessor
Declarant) may terminate, extend, modify, amend or revoke this Declaration as to the whole or any
portion of the Property. A copy of the decwnent stating the actinn intended 10 betaken by the
Declarant and 8 notice of the Owners® rights under this Section shall be mailed to'each Cwaer by
fiver class mail, postage prepaid, to the address of the Owner on the records of Emipive Estates
Homeowners' Association. Unlass written ohjection is recaived by the Declarant from the Owners
holding 80% or more of the votes within 3¢ days of the mailing of the notice to the Qwaers, the
action proposed to be taken by the Declarant shall be consideved approved and shall become final.
The Decdarant shall then record in the records of Flathead County, Montana, 3 dogument stating the
action Wicen, together with a certificate certifying that notice was given to the Owhers a$ requircd
herein and that fewer than 80% of the Ownery objected fo the action.

15.2.3. After the Periad of Declarant Corgrof. Alfter the Perod of Dectarant Conirol,

this Declaration, or any provision of it, may be tepminated, extended, modified or amended, or
revoked as to the whols or any poartion of the Property tpon the written consent of Qwners holding

21
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67% or mmere of the votes in the Empire Estates Homeowners' Association. Any document will be
immediately effective upon recording in the records of Flathcad County, Montana, a copy of such
executed and acknowledged by the necessary number of Owners, or alternatively, upon the recording
in the records of Flathead County, Montana, of a copy ¢f the document together with a certificate
signed by an officer of the Empire Estates Homeowners’ Association statisg that the required
number of consents of Gwrers were obtatned.

Section 15.3.  Declarant's dpproval. Notwithstanding the provisions of Section 13.2. no
termination, extension, medification or amendment of this Declaration will be effective in any event
during the Pertod of Declarant Control unless the written approval of Declarant is first obtained.

Yection 15.4. Effect of Amendments.  Amendments made pursuant to this Section will
{mure to the benefit of and be binding upon all Owners, their families, guests, invitees and employees,
and their reapective heirs, suctessors, and assigng. Joinder of the First Martgagees shall not be
required in order to effect an amendment.

ARTICLE XVI
MISCELLANEOYS PROVISIONS

Section 16.1.  Severability, This Declaration, to the extent possible, will be construed or
reformed so as to give validity to all of its provisions. Asy provision of this Declaration found to be
srohiblted by law or unenforceable will ba ineffective to the extent of such prohibition or
wnenforceability without invalidating any other part hereof,

Section 16.2. Construcrion.  In interpreting words in this Declaration, unless the context
will gtherwise provide or require, the singular will inglude the plural, the plural will include the
siugutar, and the use of any gender will include all genders. :

Section 16.3.  Hendings. The headings ars included only for purposes of convenient
reference, and they will not affect the meaning or Intezpretation of this Declaration.

Section 16.4, Waiver, No filure on the part of the Empire Estates Homeowners'
Association or the Baard to give notice or default or b exercise or to delay in exercising any nghtor
remedy will operate as a waiver, except as specifically provided above in the event the Board fails to
respond to certain requests. Mo waiver will be effective unless it is in writing and signed by the
President or Vice President of the Board on behalf of the Empire Estates Homeowners' Association.

Section 16.5.  Limitation of Liability. Neither the Declarant, the Empirs Estates
Homeowners' Assoclation nor any pariner, officer or member of either the Declarant or the Bozrd
will be liable to any party for eny ection o for any failure to act with rezpect to any matter arising by,
through, or under the Empire Estates Documents if the action or failure was made in good faith. The
Empire Estates Homeowners' Association will indemnify all of the officera and Board members with
respect to any act taken in their official capacity to the extent provided in this Declaration and by law
gnd in the Articles of Incorporatian and Bylaws.

Section 16,6.  Comflicts Between Documents. In case of conflict between this Declaration

and the Articles of Ingorporation or the Bylaws, this Declaration will control. In case of conflict
betweet: the Articles of Incorporation and the Bylaws, the Articles of Incarparation will control,

2
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Section 16.7. Assigmment,  Declarant may assign all or any part of the Special Declarant
Rights or any of Declarant’s other rights and reservations hereunder to any successor wio takes title
ta alk or part of the Property in a bulk purchase for the purpose of development and sale. Such
successar will be identified, the particular rights being assigned will be specified, and, to the extent
required, concomitant obligations will be expressty assurned by such successor, ail in a writien
instrument duly recorded in the records of the Clerk and Recorder of Flathead County, Mentana.

IN WITNESS WHEREOF, Daciarant has signed this Declzration on the Date shown above,

A,

Wayne B Tarner =~

STATE OF MONTAMNA }
56
County of Flathead )

"This instrument was acknowledged befl e on thiz g day of June, 2004, by
Wavne E. Turner.

RAIME MOORE

M L OTARYPUELIGWONTANA Notary Public for the State of Montana
AL | B masing alalkDe! boniant Residing at Kalispell, Montana
Wm_&xm'ﬂuw“'m My CoOOMRission EXPH‘ES Apl’“ 11 2004

STATE OF MONTANA )
County of Flathead ]

Recorded at the request of the Lew Office of Vincent G. Rieger, P.C. this E? day of
, 2004, a2 7o clock £ _.m. and rccorded 1 the records of Flathead Caounty, Staie

of Montana. %msﬂ
oo
Fee § I 58“ ¥d.

Flathead County Clerk and Recorder

Reception Mo, 20“41§,i 12 \70 %éﬁ@_/&gjﬂ_‘b

After recording please retumn to:

Vincent G, Rieger

Law Office of Vincent G. Rieger, P.C.
4 Meridian Court

Kalispell, MT 39901
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15" AMENDMENT TO DECLARATION OF COVENANTS, CONDITIONS, '
1) .

¢ et %%sqanéllﬂom AND EASEMANTS FOR EMPIRE  ESTATES

ps00776] M

% This Amendment (the “Amendment™) to the Declaration of Covenants, Conditions,

T Restrictions and Essements for Empire Estates (the “Covenants”) is made this 22 ? day of

@%1 Serbitent)o 2005, by Wayne E. Turner, {heretnafier the “Declarant™,

WITNESSETH:

; WHEREAS, Covenants for the subdivision known as Empire Estates were recorded
cm June 9, 2004, Instrument No. 2004-161-12170 of Flathead County Official Records; and

”' e WHEREAS, Section 15.2.2 of said Covenants provide for amendment during the
Pc:r]ud of Daclarant Control 1F fewer-than 0% of the Owners object to the action; and

WHEREAS, the Declarant desires to amend said Covenants.

NOW THEREFORE, pursuant 1o the powers reserved by the Declarant n the

OO

2 COVEnantS

1. Certification. The Declarant hereby certifics that the notice prescribed by

E"‘“’ M Section 15.2.2 of the Covenants was provided to the Owners and that less than eighty percent g

{80%) of the owners objected 1o the proposed modification of the Declaration within thirty
{30) days of mailing of the notice.

_ . .

. 7 2. Modification ]. Section 7.3 ofthe Covenants are hereby modified to road:
500 B

Section 7.3.  Height, Size, etc. Upon obtaining the approval of the Architcotural

ﬁﬁﬁﬁﬁ] Review Comsnittee, one single-family residence or duplex may be built on each Lot. No

_ pronse7, structure shall be erected, altered, placed, or permitted on any such Lot other than a single-

0500796110500298] gy ily dweMling or duplex not to exceed two-stones and thirty five (35} foet in height,

v D500209] . . . 1.3 s

38 pEoogog IPeluding a private garage, or outbuilding. For the purposes of these restrictions, “two-

Zant] stories” shall mean two-stories above grade on at Jeast onc overall dimension of the struciure,
except “split-level” structures will be permitted. Al single-story single-family dwellings
shall contain at least 1,100 square feet on the main floor, exclusive of porches, patios, and
garages. All two-story or split-level dwellings shall contain at least 900 square feet on the
ground or main floor and 300 square feet on the second or upper floor, exclusive of porches,
patios. and garages. Al single story multi-family or duplex dwellings shall contain at Jeast

split-level multi-family or duplex structures shall contain 00 square feet on the ground or
main floor and 300 square feet on the second or upper floer. All single family residences
044] pp., 5, Shall, at a minimum, have two car garage measuring at least five hundred seventy six
Psooarz} (576) feet and afl duplexes shall, at 4 minimuin, have a one car garage measaring at
DEO03IA! Jeast three hundred eighty four (384) square feet per unit. All structures raust provide
m"ﬁ% adequate parking to meet City of Kalispell requirements. Upon obtaining the approval of the
o327 Architectural Review Commitiee, outhuildings may be built on the Lots en the condition that
they conform m appeamrmn with the smgl&famxly residence or duplm

'5&@%@5@%@%

T

LTS

900 square feet on the main floor, exclusive of porches, patios, and garages. All two story oF |
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e Modification J Section 7.7 of the Covenants are fiereby modified to read:

Bection 7.7.  Coempleted Construction, Mo basement or siruciues on any Lot
may be nsed for dwelling purposes until after its area, as defined by the foundation, has
bieen cornpletety snclosed according to the plans and until it hay been substantially
completed. with sanitary facilities and uilities permanently instalied, No tent, shack. or
uther cutbuilding may be used a5 a residence, temporarily or permanently. All
construction must be completed within twelve months from the commencement of
constroction. Al landzcaping must be completed within the same calendar year as
completion of construction, apless consrReiion is not com!platad hefore September
1", In this ease landscaping must be completed by July 1% of the following year.

4. Modificariar 3. Section 7.25 is hereby added apd shall read:

Section 7.25 Liility Services. Within two (1) years of the completion of
cousttuction all residences must inttiate both land line tefephone service and natursl
gas service,

5. Modification £ Sestion 4.6 is hereby added and shail read:

Bection 4.6  Owrer’s and Assocfatlon’s Addresyes for Notioes. ATl Owners of
each of each Lot will have one and the same registered mailing address and
telephone number te be used by the Empire Estates Homeowners' Association or
other Ownars for notices, demands and all vther commanication for Empire Estates
Homeowners’ Association Matters. The Owner or Owners of a Lot will furnish the
registered address and felephone number io the Empire Estates Homeowners
Association within five days of receiviug titte the Lot. The registration will be in
written form and signed hy all of the Owacrs of the Lot or by such persons as are
anthorized by kaw to represent the interests of all Owners of the Lot

if no address or telephonc number is registered ar if all of the Owners cannot
apree, then the address of the Lot will be decimed the registered address until
another address is furnished as required vader this Section.

¥ the address of the lot is the registered address of fhe Owaers, then any
notice will be deemed duly if delivered to any perzon accupying the Tat,
copspicucnsty posted on the Lot, or sent fo the Lot by any other means specified in
apy of the Empire Eztates Documents, If the Lot is unocenpicd the notics will be
betd and available at the Empire Estates Homeowners’ Association. All notices and
demands intended to be served npon the Empire Estates Homeowners” Association
will be sent tu the address of ¢the Empire Estates Homeowners® Asgsociation or snch
other address as the Boand may desipnate from time te time by a aotice delivered to
all Owaers in accordance with the Evapive Estotes Dacoments,
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Al notices given vmder this Declaration will be sent by personat delivery,
which will be effective upow receipt; by overnight concier service, whick will be
effective on business day Tollowing timely deposit with a courier serviee: or by

repular, registered ox certified mail, postage prepatd, whick will he effective thies
duys after depogit in the U.S. mail.

N WITMNEEE WHEREOF, the Declarant hag set his hand and scated the day apd
year first above writien,

BIGNED, SEALED AND ACENOWLEDGED /_/

i 7 ".. 3 pren o _':\_\/{ﬂ'???éf'd f-
e E. Tumer (Declaratt) ,ﬁﬁg’, - =
G20 o
Date
STATE GF MOWTANA, ]
)85
County of Flathend

This mstrument was admowledged before me on this 010] day of S@Dr .
2005, by Wavne B.Tusses. T tacrt . FTVT, S Y HEvItys
Wl ohfr WAy & Thrmé:

a ngxy Public for the State of Montana
{ T Residing at
i NOTAREAL A7 My commi
o FLAL L g, Moe ¥ ca B e 8"&2’%

.
Wy \g&@ L L, Bygios e 25, TE07

STATE OF MONTANA, }
)38,
County of Flathead )}



